7/25/10   Stephen Barth – Legal Compliance for Private Clubs (2 hours)
Attorney, Professor, founder hospitalitylawyer.com from Houston, Texas.  (The information contained in this presentation or the hospitalitylawyer.com website is provided as a service; it is not and does not constitute legal advice).
Stephen will be giving us the things we need to be thinking about while running the clubs, with the caveat that we have a board to answer to.  Sometimes the manager has to “find their voice” and open the eyes of the board about certain safety things if they are not aware of them.  A lawyer on your board may not know the law as it relates to country clubs.  For example in Houston, one high-end club had several lawyers on their board for the last 40 years; a child drowned at this club at a summer camp, the club had not been licensed according to the state guidelines as a summer camp, but not one of the lawyers on the board had ever thought that maybe this should be checked out.  

Pools/Spas (whirlpools-hot tubs)/Steam

. Pools – Grand Baker Act (dual drain system, change drain covers, etc); this act doesn’t just cover pools, it also pertains to hot tubs. We are not the insurers of our member’s safety! This is not a club’s obligation under the law; club’s obligation is to act with reasonable care.  (reasonable care is not clearly defined).  If your cover is truly sealed, tight and no one can get under them, then they are okay. 

. Drains – you must shut the drains off if someone/something gets caught by the drain; they are so powerful it is almost impossible to remove something without shutting down. 

. Warnings – high diving boards could be a problem because typically you don’t do training on those boards, instead you train on the low boards.

. Temperature, depth, lifeguards (coverage area) – you must use signage for hot tubs (don’t use hot tub if it exceeds ??? (manufacturer’s safe recommendation).  Have a thermometer in the hot tub.  Document preventive maintenance programs. You need to prove reasonable care (in case you go to court).

. Mandatory breaks -  for children should be done (as an incentive you could have discount at snack bar). 

. Lights – keep lit and clean all year round (you should be able to see the drain from any perimeter points of the pool)

. Restricted access when closed – signage.

Steam Rooms

If the temperature is not high enough to kill germs, they act as incubators.

Workout Areas

. Maintenance (evidence)

. Warnings – Children – Certification Programs:  you should have children go through a certification program before being allowed to go in with or without parent.  It’s a good idea to have everyone (including adults) go through some sort of training or certification with a checklist.

. Free weight access:  if you have free weights do some research and find out how often your membership is using them. If you have machines and something goes wrong, you’ve done your preventive maintenance and you get sued, the machine manufacturer will be behind you.  Free weights – no one is behind you! Barth recommends not having them in your workout area. Do you have people sign releases and waivers before entering the workout area?

In your newsletters talk about pool safety, children needing to be certified, watching your children when you bring them in to the workout area.
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Closed Circuit TV’s

. You can have them, but keep them in plain view. 

. Placement:  where do I have these and who has access to the recorded images? You might want the recordings to be password protected. You might want your members to sign a release. Be careful where you put them – if you put on tennis court and if a member does something screwy this digital could end up on the internet. You don’t want to deal with this issue.  So be careful where you put them; if they are truly for security, make sure they are geared that way. 

It is okay to have them by your pools.

. Notice:  If video recording, let your signage show the area is being video recorded as opposed to video surveillance or monitoring.  (surveillance/monitoring means it is being watched all of the time).  If there is signage and someone still continues in, they waive their expectation of privacy. 

Retention policy for images: it is up to you but from a legal perspective it is up to you to follow that policy. 

If you are collecting private information (social security numbers, driver’s license numbers, etc.) you have to protect it. How long are you going to retain it and how are you destroying it during normal destruction cycles?  There are only two ways to destroy hard documents – cross shredding or burning.  

Electronic payments: (Payment Card Industry Data Security Standards).  All credit card companies got together and said we are going to establish some minimum security standards. They pushed all liability back to the merchants.  Whenever you sign a credit card agreement, you are supposed to read the agreement.  The fine print states that if there is a breach, your fault or not, you are susceptible to being fined up to $20,000 (sometimes higher). If you have the ability to take credit cards or are thinking about it, you need to think carefully about this information and work closely with your merchant provider.  Make sure you are PCI compliant. 

Pool Summer Camps

You should use the below websites for training pool staff – a lot of good information and great for training

www.yonigottesman.com  and www.ifpoolscouldtalk.com 

You should have a minimum age lifeguard of 18 years old. 

Barth asked how many use an outside service to train their pool staff; he encouraged everyone to consider doing this.  If you sub out the entire pool management get a hold harmless/indemnification clause, be sure the company has insurance and names the club as a co-insured.  $1 million today is not enough money for the swimming pool, maybe $5 million with a $10 million umbrella. 

Are you appropriately licensed for summer camps/daycares?

Check with your state, children’s protection services, or whoever issues these licenses/certifications for summer camps and childcare programs.  You need to get your board in the process to see if you fit into any exemptions from those. You may need a license.  Be sure you have insurance because it may not fit under general liability. 

What Barth is suggesting to the club industry is that perhaps they have been very fortunate and gotten away with not being licensed/certified as something you should have been all along.  It’s coming up because you are getting sued when unfortunate incidents occur.  Whether there is a fee or not, you need to check into this situation.
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Food & Beverage

. Alcohol – suggested the cart servers need to be 18 years of age and certified and responsible to serve alcohol. 

. Employee access/minors – it’s the club’s responsibility to lock up alcohol to minors don’t get to it. Keep cameras by bar, lock kegs at night, lock spickets at close time. Barth not a fan at serve yourself events; you don’t want to give up control of the service of alcohol. If someone is drunk don’t let them drive – get them a ride or you drive them home.

.Martinis – When they first came out they were served in 2oz. glasses. Now the glasses are 8-9oz and the bar staff is serving 6-7 oz. in each drink.  You need to use smaller glasses!  If you want to get sued and lose, you keep serving martinis in those larger glasses.  Your obligation is to serve responsibly.

Never mix energy drinks with alcohol.

Fire and alcohol: Avoid flaming drinks at tables because there are too many accidents and no flaming shots anywhere.

Food

. Allergies/Asthma 

. Accurate Disclosure

. Doggie bags – nice approach is to date your doggie bags 

. Disclosure card – state if perishable 

The “Big 8” food allergens

. Milk



.Fish

. Eggs



.Shellfish

. Peanuts


.Soy

. Tree nuts


.Wheat

Adding gluten free is a good idea. Your responsibility is not to know the allergies of all the members; your responsibility is to train your staff to answer accurately if there is an inquiry made. The best guidance to give your staff is, if they are uncertain, ask the member to order something else. 

Warning templates are on Barth’s websites. 

Cell Phones
Avoid cell phones in locker rooms due to the cameras on the phones.  This policy is being adopted around the country.

Smoking

Encourage you to have a smoke-free environment.

Member issues

. Member abuse – member on an employee – you’ve got to have a policy – put in newsletters. 

.Harassment – you must have a policy

.By-law/policy enforcement – if you are not going to enforce the policies, get rid of them

.Background checks – good idea
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Miscellaneous

Golf carts/minors – must have a drivers license before being allowed to drive a cart and you must have a training program.

.golf balls – if there is a reasonable expectation that a golf ball could be in this area (greens, fairways, tee boxes, etc) we are not going to be held liable, generally speaking.  

Americans with Disabilities Act

Try not to resist this law, it’s a good idea to accommodate.

Grooming Standards

You can have different grooming standards for men and women as long as it takes about the same amount of time for them to get prepared for work. 
Private Status Criteria

If you are discriminating on the basis of race, color, creed, national origin or sex in your membership criteria, then you have to be a private club. That’s what gives you the ability to be exempt from the Civil Rights Act of 1964. 

If you have a men’s grill and want to exclude women from your men’s grill, you have to be private. 

If you are not doing either of the above, you don’t have to worry about whether you are private, you really want to worry about whether or not you are staying within your non-member revenue threshold so you don’t bust out of your non-profit status and have to start paying taxes.

*A truly private club is –

- controlled by its members: not a Club Corp Club, for profit or a third party management company

- exclusive membership policy – you can’t be advertising for members, you can’t give incentives

-organized around a common, non-business, interest 

-limited in size – courts have held when membership gets above 300, it is difficult to sustain private status
-limited access by non-members – if you are letting non-members take lessons from golf pro, you are on the fringe of being a private club or if you are allowing non-members having f&b galas at your club so you can generate revenue.

-non-profit:  one item that will get you out of the private status, it is for profit

